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ESCAPE FROM SUPREME COURT, MINISTER TO PROVIDE DETAILS OF DRAFTING PROCESS 
FOR TERMS OF REFERENCE FOR INDEPENDENT INQUIRY 

Standing Orders Suspension - Motion 

MR P.G. PENDAL (South Perth) [3.22 pm]:  I move without notice -  

That so much of the standing orders be suspended as is necessary to allow the Minister for Justice to 
provide fuller details of the drafting procedure involved in the development of the terms of reference for 
the inquiry into the escapes from the Supreme Court. 

For several days Parliament has sought to assert itself over the issue of the security of custody at the Supreme 
Court of Western Australia.  Every one of those attempts by the Parliament to assert itself has been circumvented 
by the Government.  Let me remind members of how that circumvention has occurred, because it goes to the 
heart of the reasons that we should today be suspending standing orders along the lines I have suggested.   

In only the past 24 hours the member for Pilbara has sought to assert Parliament’s right, in the face of the escape 
of nine desperate criminals, to do what it appears the Government was unable to do.  In the ordinary course of 
events there is no reason for the Parliament to attempt to govern.  The Parliament makes the laws.  However, 
when the member for Pilbara moved his motion, it was an attempt effectively to say that the Government had 
failed and that the Parliament now wanted the opportunity to investigate certain matters.  The Government 
comprehensively rejected that yesterday.   

This is a reason for the Parliament to assert itself.  If the Parliament does not assert itself on this issue it will 
become the lap-dog of the Executive, as many people believe has been the case.  I ask members to consider this 
point because it goes to the heart of legislation that we passed through the House one year ago.  The legislation 
was the Inspector of Custodial Services Act 2003.  I can think immediately of at least five reasons that the 
Inspector of Custodial Services himself should be conducting this inquiry into the incompetence of the 
Government. 

Mr M.W. Trenorden:  Should he be inquiring into it? 

Mr P.G. PENDAL:  I will come to that.  Here is the irony and the reason that we must suspend standing orders: 
the Government has sought today to turn the argument so that the villain of the piece is the Inspector of 
Custodial Services.  I was astonished to learn, only by way of interjection from the Leader of the National Party, 
that one of the so-called terms of reference is to look into the role of the Inspector of Custodial Services.  Only 
one year ago the House armed the Inspector of Custodial Services with the most powerful of capacities, yet 
today the Government wants to inquire into his role in this business.  Parliament must turn that around.  When 
we legislated last year to expand the role of the Inspector of Custodial Services, we effectively put the Inspector 
of Custodial Services, Professor Harding, into the same realm as the Auditor General, the Ombudsman and an 
increasing group of special officers of Parliament.  There are at least five reasons that the Inspector of Custodial 
Services should be conducting this inquiry.  I certainly sent that message to him today, as one who was pleased 
to support the expansion of his role in this Parliament a year ago.  Let me give the reasons, because they go to 
the heart of why we should suspend standing orders.  One year ago we gave the Inspector of Custodial Services a 
seven-year term, which we have given to no-one else.  We gave him a seven-year term in order for him to 
distance himself from the Government of the day. 

Mr M.W. Trenorden:  To be independent. 

Mr P.G. PENDAL:  Yes, to be independent.  That is the first reason.  He should be the one person conducting 
this inquiry, not some barrister from the Terrace who will probably pick up between $50 000 and $100 000.  
Only a week ago the Minister for Education and Training was concerned about what he saw as the misuse of 
$50 000 in parliamentary allowances.  I put to him today that he is part of a Government that is prepared to waste 
anywhere between $50 000 and $100 000 on a report that does not need to be produced by an independent 
barrister.  Why is that?  It is because we legislated last year to give the Inspector of Custodial Services the very 
powers to do those things. 

The second reason that we should have the Inspector of Custodial Services doing the job is that, under section 17 
of the Act that we passed last year, the inspector is not answerable to the minister of the Crown.  Who does the 
inspector report to?  He reports to you, Mr Speaker.  When I say that he reports to you, that means that he reports 
to us, the Press and the public.  There is, therefore, no opportunity at all for the Inspector of Custodial Services to 
be a person who could be white-anted or headed off at the pass.   

A third reason the Inspector of Custodial Services should be asked by this House to do the job is that, under 
section 19 of the Inspector of Custodial Services Act that this Parliament passed, he has the power to inspect - 
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periodically and at his leisure - not only prisons but also a “court custody centre”.  What is a court custody centre 
if it is not the lockup at the Supreme Court from which the desperados escaped one week ago today?  A fourth 
reason is that section 28 of the Act gives the inspector free and unfettered access to all documents in possession 
of the department and of a contractor.  That would include a contractor such as AIMS.  The Inspector of 
Custodial Services is the one person with the capacity, given to him by this Parliament one year ago, to get to the 
truth, whether that is found in the files of the Department of Justice or the Police Service or the private files of 
the contractor, AIMS.  That is so not because I say that but because this House and this Government put that 
provision into the statute only one year ago.  The inspector has free and unfettered access to all documents. 

The fifth reason is that the inspector was given the rare power of reporting not only to the minister, but also 
directly to the Parliament.  We have seen on very many occasions that ministers of the Crown have sought to 
influence officers of the Parliament, such as Auditors General.  I can recall that when Mr Alan Smith was 
Auditor General.  What saved the day?  His capacity to report to the Speaker and the President.  By reporting to 
the two Presiding Officers, he was reporting to members of Parliament.  We established the statute less than one 
year ago.  Why are we not using it?  In moving my motion to suspend standing orders, I am asking the 
Parliament to consider what processes the minister has been through since Monday to appoint Mr Hooker to hold 
the inquiry.  I do not know Mr Hooker but, if he is at the independent Bar, I am sure he is a person of repute.  
However, that is not the point.  Justice must not only be done but also be seen to be done.  Fairness and even-
handedness must be done and seen to be done in the light of the fact that fully one-third of the escapees are still 
at large in the community and prepared to do anything to avoid being recaptured by the police.  Those reasons 
alone suggest to me that it is about time this Parliament asserted itself.  We should suspend standing orders to 
debate that admittedly narrow focus.  If we were to debate that admittedly narrow focus, every member would be 
left with the clear compunction to say that the only person in these circumstances capable of conducting an 
honest, arms-length, unaffected judicial inquiry would be Professor Richard Harding under the powers that we 
gave him. 

Point of Order 

Mr J.C. KOBELKE:  The member is not speaking to the suspension of standing orders; he is seeking to argue 
what may be part of his case if standing orders were suspended.  He has argued that line for a considerable part 
of the time he has been on his feet. 

Mr W.J. McNee interjected. 

The SPEAKER:  I do not like members talking when I am on my feet.  I direct that the member for Moore not do 
that again.  I call him to order for the first time. 

I am sure that the member for South Perth is endeavouring to weave into his contribution a connection to the 
suspension of standing orders.  The member for South Perth has been in this place long enough to know that he 
should be debating the suspension and not the issues he wishes to raise if the suspension is successful.  The 
member has had 10 minutes in which I have allowed him a considerable amount of leeway.  It is time that he 
direct his comments specifically to the suspension of standing orders. 

Debate Resumed 

Mr P.G. PENDAL:  I will finish where I began.  I accept the point made by Mr Speaker.  As Mr Speaker knows, 
it is a constant problem in speaking to a suspension motion that we are prevented from canvassing the merits of 
the argument that might otherwise follow.  The reality is this: we have seen a document passed around by the 
minister today that suggests that the terms of reference will be adequate to the task.  I say that there is sufficient 
concern over the way in which that process has been conducted that the Parliament should reassert itself - or just 
assert itself for once - and suspend standing orders in order for us to hear from the minister.  It may be that once 
we hear from the minister we will be encouraged.  Maybe we will learn that the processes the minister has gone 
through in determining the draft terms of reference are adequate and that the processes are all the due processes 
that we would expect, not just from a Minister for Justice, but from the many parliamentary colleagues and 
cabinet colleagues who were involved in it with her.  We cannot make an adequate decision about whether the 
Inspector of Custodial Services is the right person to appoint - I happen to think he is - until we know the 
processes that were used by the minister when she received the approval of her colleagues to establish terms of 
reference of an inquiry that will not be conducted at arm’s length.  The Government did not even bother to 
approach a retired magistrate or judge; someone with whom we could have an immediate sense of assurance that 
the inquiry would be held at arm’s length.  Those are the reasons we should suspend standing orders.  The issue 
is the process by which the minister arrived at her decision.  It may well be a perfectly legitimate one.  However, 
I have some difficulty with it.  I happen to think that the person we established to handle these matters on behalf 
of the public and the Parliament is the appropriate person, not someone from the independent Bar, and certainly 
not someone who will cost an arm and a leg when the inspector is already receiving remuneration from the State.   
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I urge members to agree that we suspend standing orders to look at that admittedly narrow focus; that is, how did 
the minister arrive at her decision?  What processes did she use?  Do we as a Parliament think they are adequate?  
I urge members to support the suspension. 

The SPEAKER:  The member for South Perth’s written motion refers to the minister.  I presume that the 
minister is the Minister for Justice.  I direct that the records of Parliament indicate the Minister for Justice. 

Question to be Put 

Mr J.C. KOBELKE:  I move - 

That the question be now put.   

Question put and a division taken with the following result - 

Ayes (28) 

Mr P.W. Andrews Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley 
Mr J.J.M. Bowler Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich 
Mr C.M. Brown Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
 

Noes (20) 

Mr C.J. Barnett Mr J.P.D. Edwards Mr R.F. Johnson Mr M.W. Trenorden 
Mr D.F. Barron-Sullivan Mr L. Graham Mr W.J. McNee Mr T.K. Waldron 
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Ms S.E. Walker 
Mr J.H.D. Day Ms K. Hodson-Thomas Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr M.G. House Mr R.N. Sweetman Mr A.D. Marshall (Teller) 

            

Pairs 

 Mr S.R. Hill Mr M.F. Board 
 Mrs C.A. Martin Mr J.L. Bradshaw 
 Mr P.B. Watson Mr R.A. Ainsworth 

Independent Pairs 

Dr E. Constable 
Mr B.K. Masters 

Question thus passed. 

Standing Orders Suspension Resumed 
Question put and a division taken with the following result - 
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Ayes (20) 

Mr C.J. Barnett Mr J.P.D. Edwards Mr R.F. Johnson Mr M.W. Trenorden 
Mr D.F. Barron-Sullivan Mr L. Graham Mr W.J. McNee Mr T.K. Waldron 
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Ms S.E. Walker 
Mr J.H.D. Day Ms K. Hodson-Thomas Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr M.G. House Mr R.N. Sweetman Mr A.D. Marshall (Teller) 

Noes (28) 

Mr P.W. Andrews Dr G.I. Gallop Mr J.A. McGinty Mr J.R. Quigley 
Mr J.J.M. Bowler Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich 
Mr C.M. Brown Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper 
Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr J.B. D’Orazio Mr F.M. Logan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J. MacTiernan Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 

            

Pairs 

 Mr M.F. Board Mr S.R. Hill 
 Mr J.L. Bradshaw Mrs C.A. Martin 
 Mr R.A. Ainsworth Mr P.B. Watson 

Independent Pairs 

Dr E. Constable 
Mr B.K. Masters 

Question thus negatived. 
 


